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IN THE UNITED STATES COURT OF APPEAL 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,497 


GENOVEVA S. VDA DE JANDA, 


appellant 


Vv. 


ADMINISTRATOR OF VETERANS AFFAIRS. 


On Appeal From The United States District 
Court For The District of Columbia 


BRIEF FOR APPELLANT 


STATEMENT OF ISSUES PRESENTED FOR REVIEW 

The plaintiff, as widow of the deceased veteran, is 
entitled to gratuitous National Service Life Insurance (38 USC 701) 
and death compensation (38 USC 401)(1964 Ed), (now. icanown as 
dependency and indemnity compensation). Plaintiff timely filed 
claims for both benefits which defendant denied in ‘August 1951 
for the reuson that the Department of the Army certified to the 
defendant that the veteran had not died in military service. 


Thereafter, the Department of the Army certified on October 23, 


1958 to the defendant that the veteran had died in military 


Plaintiff reasserted her claims 


tional Service Life Insurance 
benefits w w t to plaintiff retroactive to 
August 2 0; r iscontinued plaintiff's life 
of her alleged remarriage; 
plaintiff file: ivil acti - 1287-63 in the United States 
District Court for tne District of Columbia as the result of 
ized plaintiff as the beneficiary and 
insurance payments; defendant has made 
jments to plaintiff and such payments are-not 
here in issue. 
Thereafter, on July 23, 1965, defendant advised plaintiff 
"you can still be considered the unremarried widow of the veteran" 
and awarded to plaintiff her death compensation, (now known as 
dependency and indemnity compensation) retroactive only to 
March 26, 1962 and plaintiff is continuing to receive said 
payments at present. 
The issue here to be resolved is whether the recertifi- 
cation of the military records by the Department of the Army, 
verifying the veteran's military status as of January 2, 1945, 


entitled plaintiff to her death compensation benefits for the 


period between her filing of her claim (October 3, 1949) and 


March 26, 1962, when the payments of these benefits was commenced 


by defendant. 


This case has not been before this Court before. 


REFERENCE TO KULINGS 


is part of the record; it was not reported. 
was filed, dismissing plaintiff's action, 
part of the record. No separate findings 
of law were entered. 
STATEMENT OF THE C&SE 

Jurisdiction is conferred by_iracy v- Gleason, 379 F.2d 
469. Plaintiff is the unremarried widow of the late veteran, 
Manual M. Janda who died in military service in the Philippines 
on January 2, 1945. Plaintiff filed her ciaiz for death benefits 
October 3, 1949 to which she was entitled under 38 USC 401 (1964) 
Ed.) Likewise she timely filed her application for Gratuitous 
National Service Life Insurance, Defendants denied both claims 
August 1, 1951 ®because of a determination by the Department of 
the Army that her husband did not in fact have qualifying military 


service (Exhibit A). On October 23, 1958, the Department of the 


Army determined that the plaintiff's husband did in fact have 


qualifying military service.* (Defendant's Memorandum, p.l) 
Thereafter insurance benefits were awarded dy the defend- 
ant, the United States of America, acting through the Veterans 
Administrator. Defendant later discontinued insurance benefits 
because of plaintiff's alleged remarriage, but plaintiff filed 
Civil Action No. 1287-63 as the result of which defendant re- 


cognized plaintiff as beneficiary for insurance purposes and 
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nis period. 


these bene 


for 


STATUTES INVOLVED 
38 USC 401, 1964 Ed. 
38 USC 701, 1964 Ed. 
Title 38, Sec. 3010 


lu USC 1552 (c), 1464 ed) 
ARGUMENT 


The District Court erred in dismissing plaintiff's 


claim for death compensation, after having granted 


claim for gratuitous National Service Life Insuran 
this Court well knows through the history of pricr 
involving widows of Philippine war veterans, said widows are 
entitled under Title 38 USC to two benefits, viz., life 
insurance (38 USC 701) and death compensation (38 USC 401, 
1964 Ed). Title 38, Sec. 3010 defines the effective dates of 
awards and concerning death compensation states as follows: 

"38 USC 3010(d): The effective date of an award 

of death compensation, dependency and indemnity 

compensation, or death pension, where application 

is received within one year from the date of 

death, shall be the first day of the month in 

which the death occurred." 
In the instant case Exhibit "A" was filed by the pleintiff 
with the defendant on October 3, 1949, a timely filing which 
is not questioned by the defendant. Obviously, under the 
provisions of the statute, plaintiff's award of death compen— 
sation should be effective on the first day of the month in 
which the death of her husband occurred or the date of her 
award of gratuitous National Service Life Insurance. 


The Veterans Administrator in the instant: situation, 


after correcting his records, based on the certification 


artment of the army to the effect that the veteran 
ilitary service on January 2, 1945, did reinstate 
appellant's 1itous National Service Life Insurance benefits 
them retroactive to August 2, 1950. However, his 
feilure to make the death compensation benefits retroactive to 
said date is, 
Phat she was 
defendant % 
can still ve considered the unremarried widow of the veteran, 


and she has been receiving them since March 26, 1962. 


Defendant by his action in awarding plaintiff gratuitous 


National Service Life Insurance benefits, retroactive to Aug. 2, 
1950 has admittedly found the appellant to be the "beneficiary" 
within the meaning of Tracy v. Gleason, 126 U.S.App. D.C.415, 
379 F.2a 469 wherein this Court stated: 


"Although the award of benefits pursuant to a claim 
shnerefor does not give the veteran a vested property 
right in the benefits, we think it clear that after 
the claim has been allowed and benefits have been 
awarded, there is, strictly speaking, no longer a 
mere claim which the Administrator may unreviewably 
reject if he chooses. The veteran is then no longer 
a mere claimant. He is on quite a different footing - 
he is a beneficiary, and the Administrator's subsequent 
termination of his benefits should not be immune from 
judicial scrutiny. We do not believe Congress intend- 
ed such action by the Administrator to be unreview- 
able; certainly, it did not so provide in §211(a).*** 


It is respectfully submitted that the Congress of the 


United States in passing the aforesaid statutes acted with 


generosity towards the widov 


\ 


Zazove, 334 U.S. 602, 610): 


"The provision for gratuitous 
legislation, plainly adopted 
reasons." 


oO 
1. 73-49 


ct 


"The Supreme Court has said of 
provisions, where ambiguous, are 
erally to effectuate the beneficial 
Congressi:had in mind.' United Stete 
334 U.S. 602, 610." 


oO 


[3] 


a 
Lb Ht 9) 


a's WO 


and did not intend the widow to be de eprived 

benefits by the defendant under conditions 

this case. (See also Peak v. U.S. 353 U.S.45, 1 L.ed 2a 63 
77 S.Ct. 613, (1957); Tubongbanua v. United States, D.C. 
223 F.Supp. 379 (1963); Sinlao v. Unit 

D.C. 263. 


The defendant was, by 


authority to make payment to the appellant of her death compen- 


sation upon correction of the military records pertaining to 
her husband. This was confirmed by the United States Court 


of Claims in Egan v. U.S. 158 F.Supp. 377. 
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IN THE UNITED STATES COURT OF 
FOR THE DISTRICT OF COLUMBIA 


No. 23,497 


GENOVEVA S. VDA DE 


ADMINISTRATOR OF VETERANS! AFFAIRS, 
Defendant-Appel 
ON APPEAL FROM THE UNITED STATES DIS 
FOR THE DISTRICT OF COLUM 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE ISSUES 

1. Whether the district court correctly dismissed thi 
death compensation suit for lack of jurisdiction, = 
reason that plaintiff's suit is barred by the administrative 
finality provisions of 38 U.S.C. 211(a). 

2. Whether, assuming plaintiff's claim for death compen- 
sation is reviewable notwithstanding 38 U.S.C. 211(a). the 


Veterans! Administration erred in making plaintiff's award of 


death compensation effective as of March 26, 1962, the date 


the Veterans! Administration received evidence of plaintiff's 


This cuse has not previously been before this Court. 


entitlement, pursuant to 38 U.S.C. (1958 ed.) 3004(a), 3010(a). 


COUNTERSTATEMENT 


Genoveva S$. Vda De Janda, the plaintiff-appellant, brought 


action to recover death compensation benefits provided by 


321, and dependency and indemnity compensation bene- 
C. 


g by 38 U.S.C. 416(a)(1). 
e Administrator of veterans! Affairs, defendant- 
, moved to dismiss the complaint on the ground that 
the court lacked durisdiction over the subject matter by 
she provisions of 36 U.S.C. 211(a). The plaintiff 


motion and cross-moved for summary 


9, Judge Holtzoff of the district court 
motion to dismiss, denied plaintiff's cross-motion, 
ne suit for lack of jurisdiction. This appeal 
followed. 

Statement of the Facts 

The relevant facts are not in dispute. Plaintiff's husband 
died while in military service on January 2, 1945; and plain- 
‘tiff filed a claim with the veterans! Administration for death 
compensation benefits on October 3, 1949. The claim was denied 
in August 1951, on the basis of an 4ncorrect report from the 


Department of the Army that plaintiff's husband did not have 


qualifying military service. Thereafter, the Veterans' 
i 


Administration received a favorable service report, but plain- 
tiff's claim for death compensation was denied on December 12, 
1959, on the grounds that she could not be recognized as the 
unremarried widow of the serviceman, a prerequisite to entitle- 
ment to benefits under the provisions of 38 U.S.C, 101(3). 
Specifically, the basis for the latter denial was eatience 
received by the Veterans' Administration which showed that 
plaintiff? cohabited with a man as his wife after the death of 
her husband; that they generally represented themselves to 
persons in their community as husband and wife; and thet they 
enjoyed a general reputation as married persons in their 
community . 

On March 26, 1962, plaintiff submitted evidence ‘to the 
Veterans' Administration showing a legal impediment to the 
purported remarriage, including affidavits to the effect that 
plaintiff's alleged husband was legally married to another 
person and that legal records failed to show his divorce or 
legal separation. Thereafter, on July 23, 1965, the Veterans' 
Administration awarded plaintiff death compensation benefits 
effective as of March 26, 1962, the date of receipt of the 
favorable evidence, in conformity with the then governing 
statutes, 33 U.S.C. (1958 ed.) 3004(a), 3010(a). 

In addition to the death compensation claim, plaintire 


had filed a claim with the Veterans' Administration for 


National Service Life Insurance benefits provided by 38 Wiesnicre 


received an award to continue 
That award was discontinued on 
Civil Action No. 1287-63 
for the District of 
exins the restoration of insurance benefits. That 


2 stipulation for dismissal, and after 


ther consideration oy the Veterans'Administration, plain- 


s was restored as of August 2, 


shat ner insurance award is not 


uted in the district court 


compensétion benefits for the period from 


ate when plaintiff's claim for death 


1962, the effective 


ismissed the complaint 


orovisi 


STATUTES INVOLVED 


Death compensation benefits are authorize 
21, which provides in pertinent part: 


The surviving widow .. . of any 
veteran who died before January 1, 
1957 . . . in line of duty, during 2 
period of war, shail be entitled to 
receive compensation at tne monthly 
rates specified in section 322 of this 


indemnity compensation be its are 
mr 
1/ 
Je Se Cu ito ayaa). That statute vrovides: 


person who is eligible as a 
child for death compensation 
reason os & death occurring before 
4 als 957, may SESE dependency 
nenht ty compensation upon appli- 
therefor. 


entitlement to death compensation and dependency 


and in y compensation, 38 U.S.C. 101(3) defines . 


"widow" 


- . & women who was the wife of a veter- 
an at “the time of his death, and who lived 
with him continuously from the date of marriage 
to the date of his death . . . and who has not 
remarried .. .. 


Persons entitled to receive death compensation 
can elect to receive dependency and indemnity Soo eS 
tion, a higher benefit, as of January 1, 1957. 


- 


4nality statute, 38 U.S.C. 211(a), provides 
part: 

. . the decision of the Administrator 
on any question of law or fact concerning 2 
claim for benefits or payments under any law 
administered by the Veterans' Administration 
shall be final and conelusive and no other 
offictal or any court of the United States 
shall have power or jurisdiction to review 
ny such decision. 


3 U.S.C. (1958 ed.) 3004(a), in effect prior to 
, provides in pertinent part as follows: 


where a claim has been finally dis- 
allowed, a later claim on the same fac- 
tual basis, if supported by new and 
evidence, shall have the attri- 
anew claim.... 


. (1958 ed.) 3010(a), in effect prior to 
provides as follows: 


. the effective date of an 
compensation . . . shall 
ed in accordance with the facts 
found, but shall not be earlier than 
the date of receipt of application 
therefor. 


SUMMARY OF ARGUMENT 
1. Plaintiff's suit for compensation benefits 
by the finality statute, 38 U.S.C. 211(a). Tracy v. 
126 U.S. App. D.c. 415, 379 F.2d 467 (1967), does not 
orize judicial review since plaintiff has never deen the 


recipient of compensation benefits for the 


seeking entitlement, and there has never been a termination of 


compensation benefits awarded her. 
Plaintiff's contention, that an award of National Service 
surance benefits allows judicial review of her: claim for 
41. An award of insurance benefits to 
4ssue, cannot in any way confer juris- 


to review a totally unrelated claim for compensation 


2, While this Court need not reach the merits, the 
administrative action of which plaintiff complains was clearly 
correct. Plaintiff's claim for compensation benefits: was re- 
opened effective as of March 26, 1962, pursuant to 38.U.S.C. 
(1958 ed.) 3004(a), and the award was made effective from that 
date pursuant to 38 U.S.C. (1958 ed.) 3010(a), the applicable 


statutory provision. 


I 
THE DISTRICT COURT PROPERLY 
DISMISSED THIS SUIT FOR LACK 
OF JURISDICTION OVER THE 
SUBJECT MATTER. 
ts above noted, the district court held that, in view of 
32.U.S.C. 2ll(a), it lacked jurisdiction to review plaintiff's 
gratuitous compensation benefits. We now show that 
$ nolding was plainly correct. 


1. Congress has, with few exceptions, chosen to with- 


from the courts jurisdiction to review decisions of the 
2 


hé=tnitstrator of Veterans' Affairs. In this connection, 
} provides in full that: 


Except as provided in sections 775, 784, 
nad as to matters arising under chapter 37 of 
this title, the decisions of the Administrator 
on any question of law or fact concerning 2 
claim for benefits or payments under any law 
administered by the Veterans' Administration 
nell be final and conclusive and no other 

official or any court of the United States 
shall have power or 9 ete to review 
any such decision. 3 


2/ Decisions of the Administrator's subordinates to 

whom decision-making power has been duly delegated have the 
force of those of the Administrator. 38 U.S.C. 212(a). To 
the same effect, see 33 U.S.C. 708. In this Brief, we refer 
simply to the administrative decisions under discussion as 
those of the Veterans' Administration. 


3/ None of! the express exceptions to administrative 
Pinality are applicable here. 


This finality provision is derived from similar provisions 
contained in earlier laws. The original enactment, contained 
Section 5 of the Economy Act 
expressed in 38 U.S.C. (1952 


All decisions rendered by the 
Administrator of Veterans Affairs 
under the provisions of Snr a Os, 
TO2s, LOsSs TO, 705, 706, 707-710, 712- 
717, 718, 720, and 721 of this 
or the regulations: issued pursuant 
shali be final and conclusive 
uestions of law aaa fact, and 
official or court of the United 
shall have jurisdiction to review 
mus or otherwise any such deci- 


Another finality provision was added by Congress: in 


Boos 


Section 11 of the Act of October 17, 1940, 54 Stat. 1197 
Section 1l, as expres in 38 U.S.C. (1952 ed.) lla-2, 
provided: 


Notwithstanding any other provisions 
of law, except as provided in section 445 
and 817 of this title, the decisions of 
the Administrator of Veterans' Affairs on 
any question of law or fact concerning 2 
claim for benefits or payments under this 
or any other Act administered by the 
Veterans! Administration shall be final 
and conclusive and no other official or 
any court of the United States shall have 
power or jurisdiction to review any such 
decision. 4, 


That provision was regarded as establishing "the finality of 


decisions made by the Administrator of Veterans' Affairs 


4/ The express exceptions related to suits on insurance 
policies. 


questions relating to claims under any of the laws adminis- 

ered by the Veterans' Administration" and its purpose was "to 
for the uniform application of the rule which is now 
he case of most of such claims.” S. Rep. No. 

Cong., 3d Sess., 11-12. 

e two earlier provisions establishing the finality 
Léministration determinations were repealed by 

160 of Section 2202 of the Veterans Benefit 


71 Stat. 83, 167, 169) and were 


of that Act. ‘Thus, 38 U.S.C. (1952 


Sxcept as provided in sections 445, 817, 
971(2) and 1033(a) of this title, the deci- 
stons of the Administrator on question of law 
or fact concerning a claim for benefits or 

payments under any law administered by the 
taterans' Administration shall be final and 
conclusive ana no other official or any 
court of the United States shall have power 
or jurisdiction to review any such decision. 


In 195%, Mtle 32 was codified, and the finality provision was 

carried 07 32 U.S.C. 2ll(a). As stated in the legisla- 

tive : the codification, the existing law concerning 

the finality the determinations made by the Administrator 
claims for benefits or payments was to remain 
H. Rep. No. 1298, @5th Cong. 2d Sess., 45; 


104 Cong. Rec. 2253. 


The effect of Section 2ll(a) and its predecessor statutes 
is plain: decisions of the Veterans' Administration on any 
questions concerning 2 claim for benefits are beyond 
diction of the courts to review. 2/ And the courts 


Given effect to the plain terms of the statute. 


Pa) 


2 In the present action, plaintif: 


(a) by relying on the decision 


reviously aw d benefits were discontinu 


pr 


Administration by reason of the rec 
to execute and return an income cuestionnair 
concluded that Section 211(a) does not make unreviewable 


\dministration decision which discontinues 


As the Supreme Court noted in Lynch v. i 

S71, 587 (1933), the purpose of Section = of the Io335 A 
the “original no review provision, supra, was to remove the 
possibility of judicial relief even under the special cirewn- 
stances which the Court had suggested in earlier opinions would 
permit review, 1.e., even where the Veterans! Administration 
decision is wholly without evidential support, wholly dependent 
upon a question of law or eae arbitrary and canor icious 


(see United States v. Williams, 278 U.S. 255, 257-8 (1929). 


6/ See, e.g.. — v. Higley, 99 U.S. App. D.c. 180, 238 F. 
Pa 41 (1956); “Napier v. Aaninistrator = Veterans' Administra- 
tion, 298 P.od Fas eh. 3. at ng fr upp. 

N.J. 1960) appeal dismis sed and aenetonet denied, 371 U.S. 


186 (1962), rehearing denied, 372 U.S. 925 (1962 2); United 
States ex rel. Farmer v. Thompson, 203 F.2a 947 (C.K. 4, 1953), 
certiorari denied, 352 v.35. a5 T1956); Ford v. United States, 


30 F.2d 533 (C.A. 5, 1956): United States v. Houston, 210 F.2d 


eens on next page) 
Sot. 


theretofore awarded. Specifically, the Court stated: 


we hold .. . that the word 'claim', 
as used in § 21l(a) refers only to a 
particular form of claim prescribed to be 
useé by 2 veteran in applying for benefits, 
and therefore does not include the Adminis- 
trator's subsequent discontinuance of bene- 
fits theretofore awarded. If Congress had 
intended § 211(a) to apply to termination 
of previously awarded benefits, as well as 
to claims, 1t would easily have so provided. 
Our view is that in § 211(a) Congress used 
tne word ‘claim! to mean 'claim' and nothing 
thet is, that is to be restricted to 
1 claim for benefits asserted by 2 
an and not to the Administrator's 
nation of benefits after a claim has 
llowed and the benefits claimed have 
been awarded. (379 F.2d at 473). 


“Whether Tracy correctly read se 211(a) or not, its 
ayer 1G 


s inapplicable to this case.” Tracy, as above noted, 


eon 
i) 


concerned only with judicial review of a Veterans' Adminis- 
tration Gecision which terminated a prior award of benefits. 
again, plaintiff in the present case is seek- 
compensation benefits for a period prior to 


Her claim for benefits for that period, 


6/ (continued from previous page) 


uo (C.A. 6, 1954); Megnus v. United States, 234 F.2d 673 (C.A. 
7, 1956), certiorart denied, 352 U.S. 1006 (1956); Brosier v. 
United States, 223 F.2d 762 (C.A. 8, 1955), certiorari denied, 
350 U.S. O15 (1955), rehearing denied 7 UES. 943 ores 
Sommers v. United states, 159 F.2d 248 (C.A. 9, 1947), affirm- 
Ing 06 F. Soper O43 (D. Mont. 1946), certiorari denied, 331 
U.S. 807 (19 6). 


T/ Because Tracy is of no benefit to the plaintiff here, 
y 


re need only brie outline the reasons for our view, shared 
continued on next page) pote 


however, has been consistently denied by the Veterans' Adminis- 
tration. The continued applicability of Section 211(a) in this 


situation has been recognized in Torres v. United States, Ci 


No. 1926-68 (D. D.C., June 4, 1969); Balansag v. United States, 


Civil No. 1385-67 (D. D.C., November 27, 1968); and Cunanan v. 


United States, Civil No. 2332-66 (D. D.C., February 7,' 1968). 


(Continued from previous page) 


by a recent commentator (see 81 Harv.L.Rev. 1861), + 

was incorrectly decided. First, Section 211(a) was y 

from Sections 705 and lla-2 of Title 38 of the 1952 Code (supra, 

Section 705 made unreviewable all Veterans' Administra- 

cisions rendered under particular sections of thet Title, 
Section 713, wnich specifically dealt with the termi- 


“6 


a@ person formerly entitled to payments. Section 
sor to the two provisions of the 1952 Code, 
over existing law, which included Section 
705, unchang Do LOVE he narrow 
reading of that it 
faiied t 4) 705. 
Second, the court in Tracy failed to consider that a veteran's 
continued entitlement to benefits depends on the continued 
existence of the status or condition upon which his benefits 
are based and therefore that his "claim" must be regarded as 
continuing. When a veteran fails to supply information that is 
critical to a determination of his continued entitlement to 
benefits, the Veterans' Administration decision to terminate 
benefits is, then, concerned with the veteran's "claim". In 
that respect, there is no rational basis for differentiating, 
for purposes of reviewability, between a Veterans' Administra- 
tion determination that a veteran has failed to supply informa- 
tion critical to initial allowance of benefits and a veterans' 
Administration determination that a veteran has failed, to supply 
information critical to continued entitlement to benefits. 
Finally, Tracy is in square conflict with the decisions in 
Redfield Devers 364 F.2d 812 (C.A. 9, 1966); Milliken v. 
Gleason, 330 F.cd 122 (c.A. 1, 1964), certiorari denied, 379 
U.S. 1002 (1965): Smith v. Settle, 286 F.2d 420 (C.A. 8, 1961), 
(continued on next page) 
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Plaintiff stresses, however, the fact that the Veterans' 
Administration had once awarded her National Service Life 
msurance benefits (Er. p. 6). Her theory apparently is that 
her award of insurance benefits created a vested right to com- 
pensation ter £ the period here involved and, therefore, 


polities. 


i difference with respect to the 
each benefit. As the Supreme Court recog- 
States, supra, 282 U.S. 571, 577 (1933) 

he nature plaintiff is seeking in the 
more than a mere gratuity, the grant of 
right and which may be withdrawn at any 

Dsence of the Congressional grant, no 
aim entitlement to death compensation, and 


ess is entirely free to preclude judicial 


V/ (Continued from previous page) 


certiorari den 
U.S. 994 (1962 ange denied, 369 U.S. 826, certiorari 
denied, 370 U. 927 (19 245 and Magnus v. United States, supra, 
23h = 3a°673 (ca. 7, 1956 Magnus onived states, supra, 


8 See also Ford v. United States, 230 F.2d 533, supra, 534 

C.A. 5, 1956), In which the court, in describing a similar 
veterans! benefit, referred to “the intrinsic nature of this 
as an act of pure gratuity from the sovereign's grace." 


ed, 366 U.S. 969 (1961), certiorari denied, 368 


te 
), 
Ss 
MWe 
0 
We 


os Sead 


9/ 
review of any claim seeking such an award. On the other 


hand, it is well established that National Service Life 


Insurance policies are contracts with the United States and, 


as such, creates a vested right in beneficiaries which cannot 
1 : 


be invalidated by any Act of Congress. 
tel 


LAINTIFF IS NOT ENTITLED TO DEATH 
OMPENSATION BENEFITS PRIOR TO 
MARCH 26, 1962 


While, in view of the foregoing, this Court Bane, ao 
reach the merits of plaintiff's claim, it is worthy of brie? 
note that the Veterans! Administration decision, which plain- 
tiff asserts was arbitrary and capricious, was in fact made in 
accordance with applicable federal statutes. That decision 
awarded plaintiff compensation benefits for the period begin- 


ning March 26, 1962, and there is no merit to plaintiff's y 
11 
contention that she is entitled to an award prior to that date. 


9/ Di Silvestro v. United States, 405 F.2d 150 (C.A. 2, 
1068); Redfield v. Driver, supra, 304 F.2d 812 (C.A. 9, 1966); 
Barefield v. byrd, 300 5. ba 55 (C.A. 9, 1963), certiorari 
denied, 376 U.S. 928 (1963); Magnus v. United States, supra,234 
F.2d 673 (C.A. 7, 1956); certiorari denied, 352 U.S. 1006(1956). 


10/ See, e.g., Lembeke v. United States, 181 F.2d 703 (CRAs 
=~ 1950); Pack v. United States, 176 F.od 770,771 (C.A. 9, 1949; 
and ef. Lynch v. United States, supra, 292 U.S. 571,576-7 (1933). 
We should note that Section 211(a) does not relate to! National 
Service Life Insurance. Congress has expressly waived sovereign 
immunity by providing consent to sue under 38 U.S.C. 784. 


11/ We are unable to determine the exact date from which 
plaintiff is seeking entitlement. In the Complaint (p. 5})) 


(continued on next page) 
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Veterans! Administration which established her entitlement to 
12/ 
Geath compensation. The Veterans! Administration reviewed 


thet evidence, as authorized under 38 U.S.C. (1958 ed.) 3004 


=>/ 
(a). That Section provides in pertinent part: 


‘Where 2 claim nas been finally dis- 
@liowed, a later claim on the same factual 
basts, if supported by new and material 
evidence, shall nave the attributes of 2 


NEW CLatIM: 0 i. sie 
On the basis of that evidence, and pursuant to 38 U.S.C. 


(a),the Veterans' Administration awarded 


tntil? compensation benefits and authorized payments as of 


evious page 


award from October 3, 1949 (date of 
» dD. 7 (date of veteran's death, 
f, p. 4 (date of death), p. 5 
e of claim). 


n had previously been denied for the 
reason he could not be considered the unremarried widow 
of the sed serviceman. The new evidence consisted of 
affidavits of various parties reciting that plaintiff's alleged 
husband was tn fact married to another woman, and a certifica- 
tion from the local court stating that there was no record of 
@ legal separation between plaintiff's alleged husband and his 
true wite. 


13/ It should be noted that Section 3004(a) was repealed, 
effective December 1, 1962, by Pub.L. 87-825, 76 Stat. 950. 
The Veterans’ Administration reviewed plaintiff's evidence 
subsequent to that date, but applied that Section since plain- 
t4ff had filed her claim and submitted evidence of entitlement 
prior to its repeal. 


4 NN O'U 


Lect tJ ry 
M ct 


14/ 
March 26, 1962. That Section provides: 


Unless specifically provided otherwise 
in this chapter, the effective date of an 
award of compensation. . . shall be fixed 
in accordance with the facts found, but 
shall not be earlier than the date of 
receipt of application therefor. 


Plaintiff, however, contends that the effective date of 


her award should have been governed by 38 U.S.C. 3010(d), 
which provides: 


The effective date of an award of ceath 
compensation, dependency and indemnity compen- 
sation, or death pension, where application is 
received within one year from the date o: death, 

che firs ay or the montn in 
the death occurred. (emphasis added). 


This argument entirely ignores the fact that the serviceman 
died in January 1945, and plaintiff's claim for compensation 


; filed in October 1949 (Comp. p. 2; Br. p. 3). In short, 


Onis 3010(a) 1s plainly not applicable in the present case, 


“Oe 
since it requires that the application for benefits be filed 


16/ 


within one year from the date of the serviceman's death. 


ection 3 a) was also repealed, effective December 1, 
T962. We should add that 38 C.F.R. 3.400(q)(ii) (Supp. 1962), 
promulgated pursuant to Section 3010(a), provided that where 
new and material evidence was received subsequent to the appeal 
period, the effective date of an award would be the “date of 
receipt of evidence which constitutes a new claim or date en- 
titlement arose, whichever is later.” 


15/ Section 3010(a) became effective December 1, 1962, by 
enactment of Pub.L. 87-825, 76 Stat. 950. 


16/ We should note that even if plaintiff had filed her 
application within one year, there is the question as to wheth- 
er 38 U.S.C. 3010(d) should have been applied since that Act 
did not become effective until December 1, 1962, and plaintiff 
submitted her initial application and evidence of entitlemert 
before that date. See nn. 14,16. 

we nm ; 


Apparently, as alternative authority for her assertion 
that compensation benefits should have been awarded by the 
Veterans! Administration prior to March 26, 1962, plaintiff 
relies on 10 U.S.C. 1552(c) and United States v. Egan, 141 

. Supp. 377 (1958). It is a sufficient answer 
Section 1552(c) relates only to claims against the Armed 
application whatsoever to claims for veterans' 
. 4nvolved a military claim under that statute. 
CONCLUSION 
For the foregoing reasons, it is respectfully submitted 


+ the judgment of the district court should be affirmed. 


WILLIAM D. RUCKELSHAUS, = 
Assistant Attorney General, 


THOMAS A, FLANNERY, 
United States Attorney, 


ALAN S, ROSENTHAL, 
EDWARD I. SWICHAR, 


Attorneys, 
Department of Justice, 
Washington, D. CO. 20530. 


GPO RTP 10 


IN THE UNITED ST.TES COURT OF aPPE+LS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,497 


#ppellant 


ISTRATOR OF VETERANS AFFAIRS. 


HE UNITED STATES DISTRICT 
HE DISTRICT OF COLUMBIa 


REPLY BRIEF FOR APPELLANT 


HENRY F. LERCH, 
ROBERT L. PILLOTE. 


wullace, Lerch & Pillote 
815 -— 15th Street, N. \. 
Yashington, D. C. 20005 


Court appointed attorneys 
for Appellant. 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBI+ CIRCUIT 


No. 23,497 


GENOVEVA S. VDA DE JANDA, 
Appellant 
Vv. 


ADMINISTRATOR OF VETERANS 4FFsIRS. 


ON «PPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIa 
REPLY BRIEF FOR APPELLANT 

Appellee in his Brief argues two points, viz., (1) Juris- 
diction and (2) Effective Date of Benefits. This Reply Brief 
will attempt to answer these points in order. 

(1) Jurisdiction. The appellee in his brief (p-7,14) 
asserts that the appellant takes the position that an award 
of life insurance benefits transforms plaintiff's rights into 
a vested right to compensation benefits, ana questions, bringing the 
case within the doctrine of fracy v. Gleason on the juris- 
dictional question; appellee seems to disregard and ignore 
the facts disclosed by the &C file which were before the 


court below but which were not set out in full to avoid re- 


dundancy. Basically these facts focus upon the death of the 


veteran. 


= 


Exhidit "A") 
recognize this 
the military 
receive deat 
ivadle blunder by 
ice" in the armed 
"B" 8-1-51) The 
e Veterans Administration 
Derendency : : further informa- 
the Army cer- 
1958 that the veteran had been 
prisoner of war py the Japanese, 
died in January 1945, (Br.p.17) and 
the arm upporting affidavits in its file. These 
facts had never iously been disclosed nor have they 
Since been denied by either the Veterans Administration 
the Arny. 
Plaintiff's contention as asserted in her brief (p.z) 


that the recertification by the Army of the veteran's 


valid militery status entitles her to death compensation 


benefits from the date of filing of her claim for such 


benefits (Exhibit "A" received 10-23-49). In this connection 


it must be remembered that the correction of the military 
records was made uuon request by a Board of the defendant 
for further information and the correction was made by the 
Army --- apparently an honest correction of an honest mistake; 


plaintiff's status as the "widow" of the veteran had been in 


effect during the entire time, even though the Army had erron- 


eously failed to so certify. 

The jurisdiction does not depend solely upon plaintiff 
being a gratuitous Life Insurance "beneficiary" within the 
meaning of Tracy v. Gleason (Appellant's Br. p.6) as she was 
the unremarried widow of the veteran at all times subsequent 
to her husband's death under the Statute. The sua sponte 
correction of the military records by the Army is merely nunc 
pro tune confirmation of the fact that she had actually been 
both a legal and an equitable "beneficiary" since January 1945. 
In this connection 10 U.S.C. 1552, which is incorporated by 
reference in 38 U.S.C. 3010(i), provides: 

(a) "The Secretary of a military department....may 
correct any military records of that department 
when he considers it necessary to correct an 
error or remove an injustice." (The correction 
is made final by statute.) 

(c) "fhe department concerned may pay, from applicable 
current appropriations, a claim for the loss of 
pay, allowances, compensation, emoluments, or 
other pecuniary benefits....if as a result: of 
correcting a record under this section, the amount 


is found to be due the claimant on account: of his 
or another's service in the Army, Navy, Air Force, 


the case may be. 
ney shall be paid, 
esentative. However, 
vy a legal repre- 
GRE A 


ty 
sis nog 


Surviving Spouse......" 
as usec in the statute are 
hnical meaning; 40 Op.Atty.Gen. 
The Court's jurisdiction is confirmed by Diamond v. 
2a 703, 170 Ct.Cl. 166 which holds that 
was one of the consequences of 


the government, the Court cf Claims de- 


ss 
lined to hold the absence of such statuews precluded judicial 


the merits of the claim. (See also Smith v. 

U.S.Air Force, D.C. Pa. 1968, 280 F.Supp. 478. The "exclusive" 
jurisdiction statute relied upon by appellee (38 U.S.C. 211(a)) 
does not aoply to arbitrary or capricious actions of appellee. 
(See Uhley v. U.S. 1954, 121 F.Supp. 674, 128 Ct.Cl. 608 and 
Egan v. U.S. 158 F. Supp. 377, Ct.Cl. 1958, the facts and 
decision of which are succinctly summarized in footnote 2 by 
this Honorable Court in O'Beirme v. Overholser, 193 F. Supp. 
652, 655.) Thus the court below had the prerequisite jurisdiction 
to hear plaintiff's case. 

(2) Effective Date of Benefits. In appellant's opinion 
the Court cannot avoid reaching the merits of the case under 


the facts and circumstances as outlined, even though appellee 


(Br.p.7,15) argues this point. The "effective date" o 
plaintiff's death compensation award, admittedly due 

plaintiff as actually restored on March 26, 1962 by. appellee, 
is also admittedly (Br. p.6) fixed by 38 U.S.C. (1958 ed.) 
3010(a) which was in effect prior to December 1, 1962 and which 


defined said effective date in the following language: 


",....-the effective date of an award o 
it 


f; 

ae 
n+ 
at 

2 


compensation 
he facts 

e date of 
quoted by 


--.--Shall be fixed in accordance w 
found, but shall not be earlier than +} 
receipt of application therefore." (as 
appellee). 
The same effective date is quoted vy appellant, (Br.p.5). 
Appellant's application (Exhibit "A") reveals the receipt 
stamp by the regional office of the Veterans Administration 
on October 3, 1949 and the "receipt of application" is the 
date defined by the statute as the effective date of the awaré 
of death compensation. In the Philippine Islands, historically, 
an application for both Gratuitous National Service Life 
Insurance and for Death Compensation has been Honored when re- 
ceived as authorized by statute, even though not received 
within one year from date of death when war conditions made 
such filing time impossible or impractical; by granting 
plaintiff's death compensation benefits, the appellee has 
acknowledged the validity of her claim -- the filing date is 
also acknowledged -- and under the statute this date is deter- 


Minative as the "effective date" of her award. This is 


Tracy v.- 


this case. This 


sufficient answer that 
o claims against the Armed Forces 


penefits." It 


that 10 U.S.C. 1552 does apply to veterans’ benefits 
-C. 


& U.S 3010(i). ‘The effective date is the 


of the event" as confirmed by Egan v. U.S. and 


leason, supra: see also Motto v. U.S. 360 F. 2d 643 


(1966), U.S. Ct.Cl. 


The effective date of the grant of plaintiff's Gratuitous 


National Service Life Insurance benefits (Exhibit "Q") is 


not controlling ae the effective date for her grant of death 


compensation; the statute is controlling. The grant of her 


insurance is merely confirmation of her status as a beneficiary; 


her insurance was made retroactive to August 2, 1950 but her 


death compensation by statute should be retroactive at least 


to October 3, 1949. 
CONCLUSION 


In conclusion, it is respectfully submitted that, as 
affirmed by the statutes end the citations contained herein, 
the Court below and this Court do have jurisdiction to ad- 
judicate plaintiff's claim, that plaintiff should have been 
granted the relief scught, effective with the date of filing 
her claim, and that the lower court's action cf dune 27, 1969, 
dismissing plaintiff's claim, was erronecus. Said action 
should be reversed and plaintiff's case should be remanded 
to the lower court with instructions to adjudicate her clain 
on the merits and to grant death compensation effective 
October 3, 1949. 

Respectfully submitted, 
HENRY F. LERCH, 
ROBERT L. PILLOTE, 
Attorneys for Appellant 
WALLACE, LERCH & PILLOTE 


815 - 15th Street, N. VW. 
Washington, D. C. 20005 
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